
Activism in 
Canada
The much-predicted invasion of Canada by US-based activist hedge funds 
didn’t quite materialize after Pershing Square Capital Management recorded 
a stunning victory over Canadian Pacific in 2012, but there is plenty to 
suggest that activism may become an established part of the landscape.
In 2010 and 2011 combined there were just eight public instances of 
activists pushing for change at Canadian companies, with only West 
Face Capital’s campaign at Maple Foods making many headlines 
outside of the country. The following year, Canadian Pacific coincided 
with a big upswing in the number of public activist-led campaigns, 
which rose to 14. According to Riyaz Lalani, CEO at the Toronto strategic 
communications firm Bayfield Strategy, there are plenty of shareholder 
actions each year, but professional activist investing remains in the minority.

In 2013, however, the revolution appeared to stall. There were the same 
number of campaigns, but the average market capitalization of companies 
targeted fell from nearly $6 billion to just over $4 billion. Campaigns at 
natural resources companies, traditionally a bulwark of the Canadian 
shareholder activism landscape, made a big comeback, climbing from 36% 
of all campaigns to 43%. Perhaps most notably—although the long-term 
significance is less clear—JANA Partners was beaten in a proxy contest by 
Agrium.



Stephen Griggs, an occasional 

activist investor at the Canadian firm 

Smoothwater Capital, says the country 

can be “dangerous” for Americans 

to do business in. “We may look the 

same and talk the same language,” 

he says, “but there are some pretty 

fundamental differences beneath 

the surface.” Griggs says he has had 

some interest from US firms looking 

to partner with Canadian activists in 

order to avoid some of the pitfalls other 

activists have seen, but these haven’t 

yet come to anything.

Patricia Olasker, a Partner at the 

Canadian law-firm Davies Ward Phillips 

& Vineberg, represented Pershing 

Square against Canadian Pacific, 

where she says the activist was seen 

as taking on practically the whole 

Canadian establishment. Others say 

the issuer was pretty widely despised, 

but there is no doubt that Bill Ackman’s 

campaign was perceived to be “a game 

changer,” in Olasker’s words.

So how did they do it? Olasker 

highlights three key advantages. 

First, she says, “Pershing Square is 

a very sophisticated player, and very 

strategically-minded.” It displayed 

this trait by filing its proxy statement 

well in advance of the issuer—an 

unusual ploy, but one that gave it the 

opportunity to solicit shareholders 

long before its opponent. The tactic, 

previously unheard of, has been used 

at least once since.

Second, the activist had a willingness 

to spend on a scale not many Canadian 

funds could afford to. Wes Hall, of 

Kingsdale Shareholder Services, puts 

the basic cost of a proxy contest at 

$500,000 (see text box, below).

Thirdly, Olasker says it was “hard to 

disregard the business case” Pershing 

Square made, adding that this was 

helped by the fact that the activist ran 

“a relatively high-minded campaign,” 

avoiding personal attacks and taking 

advice from a number of advisers, 

including legal and communications 

specialists.

Fast forward to 2013, and JANA 

Partners found to its disappointment 

that the floodgates hadn’t opened. The 

New York-based hedge fund hasn’t 

ruled out investing in Canada in the 

future, but felt pretty sore about defeat 

in its proxy contest against Agrium.

The campaign itself proved 

controversial on at least two fronts. 

Many Canadians were repelled by the 

activist compensating its nominees, 

while the company’s decision to 

pay brokers soliciting votes for the 

management’s slate but not JANA’s 

rankled. The latter point was seen 

by US firms, Olasker concedes, as 

“a low point in Canadian corporate 

governance.” Moreover, the furore was 

so fierce that the Ontario Securities 

Regulator felt compelled to intervene. 

Although no formal judgement has 

been issued, Olasker says the regulator 

made it clear that the next company 

“FAST FORWARD TO 2013, AND JANA PARTNERS 
FOUND TO ITS DISAPPOINTMENT THAT THE 

FLOODGATES HADN’T OPENED”

Some activists have complained that 

plying their trade in Canada is a more 

expensive business than in the US, 

where more competition exists among 

advisory services. “It certainly isn’t 

cheap,” says Wes Hall, founder and CEO 

of Kingsdale Shareholder Services, “but 

I don’t know if it’s anymore expensive 

than anywhere else.” 

 

Nonetheless, Hall gives the example of 

a recent proxy contest, which settled 

before the final meeting, running up 

fees worth nearly 10% of the company’s 

market capitalization. The reason, he 

explains, is that litigation is much more 

common in a market where procedures 

and rules are less established than in 

the US. “You have to build in litigation 

as a potential cost,” he says, citing 

information requests and voting 

procedures as two commonly fought 

out areas.

 

So why do these US activists bother? 

“These days it seems like the only asset 

class making any money,” says Hall. 

“Bill Ackman’s campaign at Canadian 

Pacific must have cost $15 million, but 

he probably made $2 billion in profits. 

It’s a no-brainer.”

The cost of activism

5

Number of public activist campaigns in 

Canada by year, since 2010

9

6

Non-resource companies

Resource companies

2010 2011 2012 2013

2 3

3

5

8



“SHAREHOLDERS CAN BE TURNED OFF BY 
PERSONAL ATTACKS. THE BUSINESS CASE 

ULTIMATELY REIGNS SUPREME”

to engage in so-called “vote-buying” 

does so “at its peril.”

Some have perceived a reaction on 

behalf of Canadian corporates to 

increased levels of activism. Hundreds 

of companies have now adopted 

advance notice bylaws, and there is talk 

of giving them the right to implement 

poison pills. However, Olasker says 

a trend of companies settling with 

activists is emerging.

Indeed, the two US-based activists 

who took on Tim Hortons may have 

indicated a way forward. Perhaps 

wisely, Highfields Capital and Scout 

Capital didn’t launch a contest at 

the iconic chain of coffee shops, but 

still managed to have a productive 

dialogue with management about 

issues ranging from its expanding US 

presence to dividends.

Already in 2014, US-based Orange 

Capital has launched its first Canadian 

proxy contest at hospitality company 

InnVest REIT, and settled after just 36 

days. The activist gained several board 

seats and wide-ranging changes 

including new financing arrangements 

and the internalizing of the group’s 

asset management. The tone of 

shareholder activism is not nearly as 

aggressive in Canada, says Lalani, who 

worked on Orange Capital’s campaign. 

“Shareholders can be turned off 

by personal attacks. The business 

case ultimately reigns supreme.” 

Glenn Keeling, from proxy services 

firm Phoenix Advisors, disagrees. 

“Canadians are learning how this game 

gets played from US activists,” he says, 

adding that institutions are increasingly 

weighing in with recommendations at 

their portfolio companies.

In this game, US firms have an 

advantage over their Canadian peers. 

According to Griggs, no Canadian 

firm has raised funds as an activist, 

although there are multi-strategy 

funds with public backing. The funds 

for practicing activism are still coming 

largely from outside the country, which 

means that US activists in particular will 

continue to be pre-dominant, so long 

as they continue to see opportunities.
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The last issue of Activism Monthly 

described Orange Capital’s efforts to 

oust the board of hospitality company 

InnVest as one to watch, and less 

than a week after we went to print 

the ink was dry on a settlement 

agreement that saw the appointment 

of six new board members and far-

reaching changes to the company’s 

asset management arrangements.

InnVest, which manages 125 hotels 

across Canada, has seen its share price 

rise almost 13% since the beginning of 

2014, but Orange Capital’s Daniel Lewis 

sees a potential upside of 50% on the 

$4.91 the stock traded at in late January.

The activist brought a well-researched 

business plan to its first major Canadian 

campaign, having also targeted 

Strategic Hotels & Resorts in the US. It 

highlighted key weaknesses at InnVest, 

including the fees paid to asset manager 

Westmont Hospitality, and governance 

concerns, given that a Westmont 

employee was CEO of InnVest.

A workable deal emerged quickly 

when private equity firm KingSett 

Capital—a pre-existing shareholder 

in the company—offered to broker 

a compromise. In the process, it 

became strategic adviser and financier 

to the new board, and won praise 

from both sides of the proxy contest.

Case Study: InnVest REIT
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Most popular tactics of activists in 

Canada since 2010, by frequency of 

employment


